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brief in the above-captioned application. This brief is being submitted with a three month 
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This is an appeal to the Board of Patent Appeals and Interferences from 
the Examiner's final rejection of claims 1-6; 8-10; and 12-14 in the Final Office Action 
dated August 18, 2006. The appealed claims are set forth in the attached Claims 
Appendix. 
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1. Real Party in Interest 

This application is assigned to Micromuse Ltd. of London England which 
is now owned by International Business Machines Corp., Armonk, New York, which 
is the real party in interest. 

2. Related Appeals and Interferences 

There are no other appeals or interferences which would directly affect, be 
directly affected by, or having a bearing on the instant appeal. 

3. Status of Claims 

Claims 1-6, 8-10 and 12-14 have been rejected in the final Office Action. 
Claims 7 and 13 were previously cancelled. The final rejection of claims 1-6, 8-10 
and 12-14 is being appealed. 

4. Status of Amendments 

All amendments submitted by the Appellant have been entered. 

5. Summary of Claimed Subject Matter 

Claim 1 recites a method for determining a level of service for a server in 
a network. A first computer system is coupled to the network and allows a user to 
perform on or more steps as part of a transaction involving the use of the server 
(Specification, page 3, lines 14-16), the one or more step being performed according 
to one or more parameters (Specification, page 9, lines 3-6). A transaction recorder 
resides on the first computer system and records the one or more steps and the one or 
more parameters in a transaction data file (Specification, page 7 line 21 to page 8, line 
3). The transaction data file is then sent from a first computer to a second computer 
on the network (Specification, page 9, lines 6-7). 
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The second computer contains server software operative to identifying the 

one or more steps and the one or more parameters in the transaction data file 

(Specification, page 9, lines 16-20). The server software then executes the one or 

more steps using the one or more parameters to replicate the transaction performed by 

the user (Specification, page 9, lines 20-22). Finally the server software determines 

the level of service for the server based on execution of the one or more steps 

(Specification, page 9, lines 22-23). 

6. Grounds of Rejection to be Review on Appeal 

I. Whether claims 1-6, 9-10 and 12-14 are unpatentable under 35 U.S.C. § 
103(a) over U.S. Patent No. 6,070,190 to Reps et al. ("Reps") in view of 
U.S. Patent No. 6,442,585 to Dean et al. ("Dean"). 

II. Whether claim 8 is unpatentable under 35 U.S.C. § 103(a) over Reps in 
view of Dean in further view of U.S. Patent No. 6,044,398 to Marullo et 
al. ("Marullo"). 

7. Argument 

I. The Rejection of Claims 1-6, 9-10 and 12-14 Under 35 U.S.C. § 103(a) as 
Unpatentable Over Reps in view of Dean Should be Reversed. 

Claim 1 recites: 

A method for determining a level of service for a server in a 
network, the method comprising: 

at a first computer coupled to the network: 

a user performing one or more steps as part of a transaction 
involving use of the service, the one or more steps being 
performed according to one or more parameters; 
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transaction recorder software residing on the first computer 
recording the one or more steps and the one or more 
parameters in a transaction data file; and 

sending the transaction data file from the first computer to a 
second computer coupled to the network; 

at the second computer, service software residing on the second 
computer: 

identifying the one or more steps and the one or more 
parameters in the transaction data file; 

executing the one or more steps using the one or more 
parameters to thereby replicate the transaction performed 
by the user; and 

determining the level of service for the server based on the 
executing. 

Reps executes steps on client-side 

The Examiner asserts that Reps teaches executing the one or more steps using 
the one or more parameters. However, as the claim states, the "execution of the one 
or more steps using the one or more parameters" is executed by a "second computer" 
that contains "service software", said service software being responsible for executing 
the one or more steps. The citation of Reps that the Examiner relies upon clearly 
indicates that the execution of one or more steps is performed by the client ("Based 
upon the response that has been received, a transaction record including information 
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related to the performance of the application services by the application program is 

generated at the client computer." (col. 5, lines 39-42) (emphasis added.).) 

Reps fails to teach or suggest the claimed transaction replication 
The Examiner-cited passage of Reps for "executing the one or more steps 
using the one or more parameters" merely describes a server processing a client 
request with parameters and returning the results of the request at the client (Reps, 
Claim 1, 11. 15-21). After receiving the results, the client then generates a transaction 
record containing information relating to the performance (Reps, Col. 1, lines. 21-26). 
This is inconsistent with the claimed limitation of executing the steps on the second 
computer to replicate the transaction. The transmission record disclosed by Reps is 
described as "including information related to the performance of the application 
services by the application program"(Reps, Col. 5, lines. 38-41). Furthermore, Reps 
discloses an embodiment of the transaction record containing "information . . . [on] 
whether the application program successfully responded to the request (i.e., whether 
the application program was available) and the response time of the application 
program." Thus, Reps does not disclose replicating the steps taken by a user, as the 
transaction record is merely a record of performance metrics corresponding to a 
server application response. 

Dean is silent regarding replicating the user steps 

Appellants further submit that Dean fails to teach or suggest replicating the 
user steps in the server machine. The Examiner claims that Dean rectifies this 
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omitted element of the claim, however, the passages cited and the disclosure of Dean 

do not disclose replication of user steps. 

Rather, Dean teaches replication of data, a process of copying data from one 
memory location to another memory location that is more easily accessible by a 
processor. This "replication" is not identical or similar to the replication as drafted in 
the claim, but more accurately can be described as "relocating". The claimed 
replication involves re-enacting the user's transaction history, not simply copying a 
file containing the history to another location, which is inconsistent with the 
Examiner-cited teachings of Dean. 

Stated another way, the disclosure of Dean and the passages cited by the 
Examiner involve "Page Replication and Migration" (Dean, Col. 13, line 9). Dean 
explicitly defines replication as "making multiple copies of the data" (Dean, Col. 13, 
11. 19-20). Also, Dean defines "migration" as "moving the data into a lower latency 
or higher bandwidth memory" (Dean, Col. 13, 11. 22-24). Neither of these definitions 
define the process of "executing the one or more steps using the one or more 
parameters to thereby replicate the transaction performed by the user". Furthermore, 
the Appellant is unable to find any reference to this process of reenacting a 
transaction performed by a network user anywhere in the teachings of Dean. 

Reps unable to replicate the transaction 

Additionally, it is unclear how Reps can perform the execution of "one or 
more steps using one or more parameters" but is unable to "replicate the transaction 
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performed by the user". It is inherent that in executing the one or more steps, the 

transaction would be replicated as the two statements are not mutually exclusive. 

Conclusion 

To summarize, the Examiner admits that the Reps reference does not disclose 
the replication of user steps. It has been shown that Reps could not disclose the 
action of executing user steps to accomplish this goal as they are not mutually 
exclusive, and furthermore because Reps only teaches executing a server process and 
returning performance variables. Also, it has been shown that the Dean reference 
relied upon by the Examiner does not teach the replication of user steps, but merely 
the copying of data within a memory. 

Therefore, it is respectfully submitted that neither Reps nor Dean, either 
alone or in combination, discloses or suggests "[executing] the one or more steps 
using the one or more parameters" by a "second computer" that contains "service 
software", said service software being responsible for executing the one or more 
steps, as stated in claim 1 . 

Thus, Appellants respectfully request that the Board overturn the rejection of 
claim 1. Because claims 2-6, 9-10 and 12-14 depend from, and therefore include all 
of the limitations of claim 1, it is respectfully submitted that these claims are also 
allowable and that the Board should overturn the rejection of these claims. 
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II. The Rejection of Claim 8 Under 35 U.S.C. § 103(a) as Unpatentable Over 
Reps in view of Dean in further view of Marullo Should be Reversed. 

Claim 8 depends from, and therefore includes all of the limitations of claim 1 . 
Marullo discloses a method and system testing and verifying web server applications 
involving storing the results of two operations and comparing said operations to 
determine failure. It is respectfully submitted that Marullo does not cure the above- 
described deficiencies of Reps and Dean. That is, logging server side activity and 
comparing two snapshots and logging the results does not cure the deficiencies as 
stated previously. Thus, it is respectfully submitted that claim 8 is allowable at least 
for the above-described reasons with reference to claim 1 and requested that the 
Board overturn the rejection of claim 8. 
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8. Conclusions 

For the reasons set forth above, Appellants respectfully request that the 
Board reverse the final rejections of the claims by the Examiner under 35 U.S.C. § 
103(a) and indicate that claims 1-6, 8-10 and 12-14, are allowable. 



Dated: April 19, 2007 




Timothy Jt Bechen 
Reg. No. 48,12 
DRETER LLP 
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Claims Appendix 

1 . (Previously presented) A method for determining a level of service for a server 
in a network, the method comprising: 

at a first computer coupled to the network: 

a user performing one or more steps as part of a transaction involving use 
of the service, the one or more steps being performed according to one or 
more transaction recorder software residing on the first computer 
recording the one or more steps and the one or more parameters in a 
transaction data file; and 

sending the transaction data file from the first computer-to a second 
computer coupled to the network; 
at the second computer, service software residing on the second computer: 

identifying the one or more steps and the one or more parameters in the 
transaction data file; 

executing the one or more steps using the one or more parameters to 
thereby replicate the transaction performed by the user; and 
determining the level of service for the server based on the executing. 

2. (Previously presented) The method of claim 12 further comprising aborting the 
step of retrieving when a timeout threshold is exceeded. 

3. (Previously presented) The method of claim 12 wherein the parameters 
comprise an address and port of the information resource. 
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4. (Previously presented) The method of claim 1 further comprising the 
transaction recorder software generating at the first computer conditional logic used to 
instruct the service software at the second computer as to a service level code to return. 

5. (Previously presented) The method of claim 4 wherein the generating 
conditional logic comprises generating conditional logic defining service levels of 
GOOD, MARGINAL, and FAILED. 

6. (Previously presented) The method of claim 1 wherein the recording comprises 
recording the step information in a hierarchy, each step comprising an entry in the 
hierarchy with the data in the transaction data file being a top level of the hierarchy. 

7. (Canceled) 

8. (Previously presented) The method of claim 14, further comprising, at the 
second computer: 

identifying the one or more subsequent steps in the transaction data file; 

executing the one or more subsequent steps by attempting to retrieve information 
resources identified by the subsequent one or more steps; and 

returning respective levels of service for respective servers hosting the respective 
information resources identified in the one or more steps. 

9. (Previously presented) The method of claim 1 further comprising calculating an 
amount of time to execute a first of the one or more steps. 

10. (Previously presented) The method of claim 9 wherein the step of determining 
the level of service comprises determining the level of service based on the amount of 
time required to execute the first step. 

11. (Canceled) 
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12. (Previously presented) The method of claim 1, wherein the one or more steps 
include retrieving an information resource hosted on the server. 

13. (Previously presented) The method of claim of claim 4, wherein the 
transaction recorder software determines a level of service at the first computer based on 
the one or more steps performed by the user, and wherein generating the first conditional 
logic is based on the determined level of service at the first computer. 

14. (Previously presented) The method of claim 1, wherein the user performing 
one or more steps comprises the user performing a plurality of steps including a first step 
and one ore more subsequent steps. 
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Evidence Appendix 

No evidence has been submitted or relied upon in the instant appeal. 
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Related Proceedings Appendix 

There are no court or Board decisions which are related to or would have a 
bearing on the instant appeal. 
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